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ABSTRACT

Keywords: Discretion in Immigration Detention, Alternatives to Immigration

Detention, Human Rights of Migrants

Different from previous research on Taiwan’s detention enforcement, this
report aims to discuss its discretion in immigration detention from the perspective
of human rights protection, and to analyze why such administrative discretion in
detention orders raises growing concerns about human rights issues at the
outbreak of COVID-19. We have reviewed related legal procedures and
regulations and carried out a literature review on relevant topics, so as to figure
out how the National Immigration Agency falls into a dilemma where
administrative practices of detention discretion are unable to reconcile with
human rights protection, especially when it faces the biggest pandemic in recent
decades. As qualitative research, this report requires that we take in-depth
interviews with experts who are familiar with the detention discretion dilemma in
Taiwan. The in-depth interviews lead to fruitful discussion on the dilemma from
different perspectives: legal perspective, structural perspective and practical
perspective. What makes this research special is that we invite new immigrants,
a.k.a. “new resident,” into our in-depth interviews, trying to analyze Taiwan’s
immigration detention issues from a new angle, a “new resident” angle, and to

make this report solid and more convincing.
Below we list 7 important issues as the major findings of this research:

A. The standards of our country’s discretion in immigration detention do not
comply with the principle of legal reservation, manifested in the J.Y.
Interpretation NO.443.

B. At the outbreak of COVID-19, National Immigration Agency has turned a
blind eye to its discretion in detention enforcement.

C. As deportation is hardly possible during the pandemic, is it still necessary to
detain an illegal migrant (for deportation)?

VIl



. COVID-19-infected detainees are quarantined at the immigration detention

center without access to any legal remedies.

. The standards of alternatives to detention are not unified and change in
accordance with the pandemic prevention policy, which eventually results in
small-scale protests among the detainees.

National Immigration Agency is unable to think out of the box and to take

detention as the last resort.

. The alternatives to detention program fails to prevent the illegal migrants on
bail from absconding, which, in turn, affects the National Immigration

Agency’s discretion in detention enforcement.
Accordingly, we suggest the following solutions to each issue above:

. Our country’s discretion in immigration detention has to go through all the

legal procedures required.

. It is highly recommended that the COVID-19-infected detainees be
quarantined or accommodated in a separate or independent space.

. National Immigration Agency’s discretion in detention enforcement should
comply with the principles of necessity and proportionality.

. If a COVID-19-infected detainee is quarantined, he/she should have access to

legal remedies.

. If alteration of the alternatives standards is to be made, it must comply the
principle of equity and the administrative arbitrariness must be forbidden.

. From the perspective of human rights protection, prioritize the alternatives to

detention program, and take detention as the last resort.

. We suggest that the National Immigration Agency learn from the USA’s and
the UK’s experience in innovating their alternatives to detention programs,

using digital surveillance technology to track the illegal migrants on bail.

VI
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https://news.ltn.com.tw/news/politics/paper/1189156

TARBAFU0ERE AL A R —F BT 177 (A@ PP 12022 &9 3p)
https://www immigration gov.tw/media/76107/# % ¥ 110 # & ¥ =45 2 A %w-F o B .pdf
#HAR = FZEARLAARDINZFAH 111-10-18 e ¢ 39 (2) o (A p & 12022 & 11
1159 ) W P\ FRE AR Y R 7 EABB I o
https://www.youtube.com/watch?v=DFgC4XJ4yuY

349 F 167

42



FERZRE (L) T VAEABBIEF 2019 & L3 § &
§&2§3%4A,@1mm379@i#¢5§1 5 BA 4o 1Y
ﬁ‘*'&%ﬁ;’iﬂisxpgﬁbr;‘f’ﬁzmﬁﬂ RIS 0 A I DR |
ST F TR A e B 1323 4 5 P A A R ey 1 P HE IR
387 % 4 G PHE 2HTF o FUAHAF 2020 £ 7T 1 2 ink L Ty R
#3251 P E P 34 E ] G AEEEIICERAERZRE o FL B
NF 110 & BT H6460 5 2F Ao R F 2m2F 3FH Aehig T
FAaddpaEipeoakl 2 2me ki Pir%ffﬁﬂ,f?té%?
YoF B E TS ) L IRIRAL § X 2R AR A o

Sh
Wﬁ

AR HT 5 F A B AR S b8 KB FH R £ W
v Fl
PERCEAMTFERTREE R AR e E > £ 8 g

COVID-19 3 =~ WK & FF > fht b in sk FE WP 18 F 40 o g usren s
Bl EHRE A HTE 0 LR RS ﬁaf;aﬁu TR A EARE R e F
PE e AT RFOR FUBA HH RIS et o 2 20 2020 £ 8 0 11 p
2 %EL%Fﬁ%ﬁ%’éé%ﬂﬁli‘“%ﬁ EFRTE
%ﬁ%aﬂ”%**%nﬁéﬁﬁ‘%%ngjﬁﬁﬁimﬁﬁé)y
R A R 2 RRPTFERE 12 AT R

TRARPMANBAE 10 ERGFEFRHEL 0 F 30 (AM@PH 2022 & 100 3p)
https://www.ly.gov.tw/File/Attach/207059/File_293446.pdf

T HEBFRLRRE P F 811

TORRA AR EE R 2021 F 60 8 P L A ATA B st BTk COVID-19 B HE F O~ 5
BATR % o (AP 2022& 97 3p)
https://www.boca.gov.tw/cp-56-6529-1b538-1.html

43



¥-& XRFEYEETE (ISAP)

£ 03 REES A

HWip £ R4 X 2 4 B 342 & (Immigration and Customs Enforcement,
T AL ICE) %2022 & 4 7 11 p®ER MY E 3 E (Intensive
Supervision Appearance Program » ™ T f§ £ ISAP) 4 & # (2017 & & 1
2020 & B ) *rcdf2 s ICE3 2 ISAP+ 42 2.8 Tjeg | R4 » &
A& T bR FAJR s 1 eDE 47 E IR 0 o b ST TR AT

% 4 zagmgﬂ R AT o RER G R BT L s
c L ISAPFET  FREBAFFRL IR BT RSP F R
e

NH T
;,F g A et m F EH R B >k e iz k% (Global Positioning
System » UT AL GPS) T4 o ISAP & B3 E T U R F Ten
vE4 S FE kgwm;ﬁﬁ%ﬁ%%?W’4?%@ﬁ§%ﬂﬁ‘
AR RESY R o R E RS XS RAudrey Singer #2019 £ £ R
R ¢ # I ew § 42 02018 & B ISAP 3+ 4 # % RscRit® - J2 % A

SrCend A EE X 137 F A T 416 F A5 0 ¥ 4 ISAP R E T A
ST A w IR RRAER RIS RIE o AL £l T g AN
RS L
ICE #2 {7 n ISAP 3+ % 1 2021 # RALE frenft 2 if 136 § 4 >
2021 #4711 8.6 F 4 § AR - & o ipIE 3 F 3 2004 £ gk 0 g r A

$e GBATREAA R R 0 F O T UGB R 2 AR RO T
Ei R YT F R LT

e

e LR RO s AR g B
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https://www.dhs.gov/sites/default/files/2022-06/ICE - Intensive Supervision Appearance Program,
FYs 2017 - 2020.pdf

" Audrey Singer (2019), (Immigration: Alternatives to Detention (ATD) Programs,” Congressional
Research Service, 2019 July 8, p.14.
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Trendall, Sam (2020), “Government ‘considering alternative uses’ for £4m tags bought for early-
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Silverman, Stephanie J. (2022), “Down that Wrong Road: US Immigration Detention Electronic
Monitoring ‘Alternatives’ as Net-Widening,” Social Science Research Network, 2022 June 23, pp.4.
(AP :2022&97 5p)

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4136578
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